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United States Court of Appeals for the 

District of Columbia 


Supreme Court of the District of Columbia. 

No. 58276, in Equity. I 


W. R. Lewis, J. A. Middleton, C. W. Bundick and Gillie 

H. Young, Plaintiffs, 

vs. 

C. V. Lilliston, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the 
above-entitled cause, to wit:— 

1 Bill of Complaint. 

Filed February 2, 1935. 

In the Supreme Court of the District of Columbia. 

In Equity, No. 58276. 

W. R. Lewis, J. A. Middleton, C. W. Bundick a^id Gillie 

H. Young, Plaintiffs, 

vs. 

C. V. Lilliston, Defendant. 

To the Supreme Court of the District of Columbia: 
Plaintiffs state as follows: 

1. W. R. Lewis, J. A. Middleton, C. W. Buijdick and 
Gillie H. Young are citizens of the United States!and resi¬ 
dents of the State of Virginia, and bring this suit in their 
own right and in behalf of all other depositors and creditors 
of the Accomack Banking Company, Inc. 
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2. The defendant, C. V. Lilliston, is a citizen of the 
United States and a resident of the District of Columbia 


and is sued in his own right. 

3. Some years ago the Accomack Banking Company, Inc., 


was chartered under the laws of the State of Virginia as a 


bank of discount and deposit and for the purpose of con¬ 
ducting a general banking business. 

4. Shortly after the date of its incorporation the said 
bank opened its doors for a general banking business, com¬ 
menced to invite and receive deposits, to discount bills and 
notes and engage in such other transactions as were au¬ 
thorized bv law. 

5. Said Accomack Banking Company, Inc., con- 
2 tinued to solicit and receive deposits and do a gen¬ 
eral banking business until, to-wit, the 21st day of 
December, 1931, when, as result of its insolvent condition, 
it became unable to longer continue in business, and was 
forced to suspend payment and close its doors, and there¬ 
after, at the instance of the State Corporation Commis¬ 
sion of Virginia, the Metompkin Bank & Trust Company 
was appointee} by the Circuit Court of Accomac County re¬ 
ceiver for said Accomack Banking Company, Inc., and di¬ 
rected to take, charge of its affairs and assets and admin¬ 
ister them under the supervision and direction of said Cir¬ 
cuit Court of Accomac County, Virginia. The said Me¬ 
tompkin Bank & Trust Company is now engaged in wind¬ 
ing up the affairs of the said bank under the direction of 
said Circuit Court of Accomac County, Virginia. 

6. The defendant, C. V. Lilliston, was upon the date of 
said suspension, and had been for a long time prior thereto, 
assistant cashier of the said Accomack Banking Company, 
Inc., and by virtue of his office had acquired a superior 
knowledge of the financial condition and affairs of said 
Accomack Banking Company, Inc. 

7. The said C. V. Lilliston, on the date of the suspension 
of said bank was, and for a long time prior thereto had 
been, a depositor in said bank, having on deposit therein a 
sum of money in excess of twenty-five hundred dollars 
($2500.00). 

8. As a result of the superior knowledge of the financial 
condition of the said bank, possessed by the said C. V. 
Lilliston, from a long period of service as an officer of said 


C. V. LILLISTON. 
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bank, ho became and was fully aware of the fac 
bank was insolvent; that it could not longer c 


business, and that it was going to suspend payment and his 


money would be thus jeopardized; and, i 


that said 
bntinue in 


order to 


3 obtain an unlawful preference over other) creditors 
of said bank, the said defendant, C. V. Lilli^ton, with¬ 
drew from the cash on hand in said bank on the 21st day 
of December, 1931, the date on which said bank suspended 
payment, the sum of two thousand four hundrecj and fifty 
dollars ($2,450.00), and credited his deposit account ac- 
cordinglv. 

9. Plaintiffs allege, believe and charge that it 
highly unjust to permit the said C. V. Lilliston 


would be 
to use his 


said position of confidence and trust for his individual in¬ 


terest to the prejudice of other creditors and dej 
said bank; that said withdrawal by said C. V. Lil 


der the circumstances alleged constitutes an unlawful pref¬ 
erence and that the same should be set aside and annulled 
and that the said C. V. Lilliston should be required to re¬ 
turn to said receiver, or some other person authorized to 
collect and distribute the assets of said bank, the said sum 
of two thousand, four hundred and fifty dollars ($2,450.00), 
with interest from the 21st dav of December, 1931. 


ositors of 
liston un- 


Banking 
the time 
|eto, large 


10. Plaintiffs are creditors of said Accomack 
Company, Inc., having had on deposit therein at 
of its suspension, and for a long time prior tlier 
sums of money, and are, therefore, vitally interested in re¬ 
ducing into possession all of the assets of said failed bank, 
including the liability herein asserted against said 
and requiring a distribution of said asset among 
itors according to their respective rights. 

11. Plaintiffs, recognizing fully that the right 
said asset into possession and distribute the sarjie among 
the bank’s creditors, is a right belonging to tli^ receiver 
only, thereupon, in good faith, repeatedly requ 

said receiver, the Metompkin Bank & Tr 
4 pany, to bring this suit, but said receiver repeatedly 
refused to bring the same, and now, in order that 
said asset may not be lost to the creditors of said bank, 
plaintiffs bring this suit for themselves and on behalf of all 
other creditors of the said Accomack Banking (pompany, 
Inc. 


Lilliston, 
its credi- 

to reduce 


ested the 
ust Com- 
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Wherefore, plaintiffs, being without remedy in the prem¬ 
ises, save in a court of equity where alone such matters are 
properly cognizable, pray: 

(1) That the writ of subpoena issue, requiring said de¬ 
fendant to appear herein and answer this bill of complaint; 

(2) That the said sum of two thousand four hundred and 
fifty dollars ($2,450.00), withdrawn from the Accomack 
Banking Company, Inc. by the defendant, C. V. Lilliston, 
on the 21st day of December, 1931, be declared to be an un¬ 
lawful preference that the same be set aside and annulled; 

(3) That this Court shall appoint an ancillary receiver, 
who shall be authorized to collect said sum, with interest 
as aforesaid, from said defendant, and hold the same sub¬ 
ject to the order of this Court for the benefit of the cred¬ 
itors of said Accomack Banking Company, Inc.; 

(4) That the said C. V. Lilliston be required to pay over 
to said ancillary receiver, the said sum of two thousand 
four hundred and fifty dollars ($2,450.00), with interest 
thereon from the 21st day of December, 1931; 

(5) That out of the funds thus coming in the hands of 
said ancillary receiver, a reasonable fee be allowed counsel 
for conducting and prosecuting this suit; and (6) that all 
necessary and proper orders be entered and relief granted, 
both general and special, as the nature of the case may re¬ 
quire, and to equity and good conscience shall seem 

5 meet. 

W. R. LEWIS 

i J. A. MIDDLETON 

C. W. BUNDICK 
GILLIE H. YOUNG 

Suing for themselves and all other 
depositors and creditors of the Ac- 
i comack Banking Company, Inc. 

CHRISTOPHER B. GARNETT, 

Atty for Plaintiffs. 

State of Virginia 
County of Accomac, to-wit: 

I, Emma P. Parsons, a Notary Public in and for the 
County of Accomac, whose commission as such expires on 
the 2d day of Jan, 1937, do certify that W. R. Lewis, J. A. 


C. V. LILLISTON. 


D 


Middleton, C. W. Bundick, Gillie H. Young, wljo are per¬ 
sonally known to me, personally appeared before me in my 
County aforesaid and made oath that they have read the 
foregoing bill of complaint by them subscribed and know 
the contents thereof; that the facts therein stated are true. 

W. R. LEWli> 

J. A. MIDDLETON 
C. W. BUNDICK 
GILLIE H. Y OUNG. 

Subscribed and sworn to before me this 28th day of Jan¬ 
uary, 1935. 

Given under mv hand and official seal this 28th dav of 

* j 

January, 1935. 

EMMA P. PERSONS 

(Seal) Notary Public, Accomac Co., Va. 

6 Motion to Dismiss 

Filed February 23 1935 


Comes now the defendant, C. V. Lilliston, by his attor¬ 
ney, and moves the Court to dismiss the Bill of Complaint 
filed in the above entitled proceeding, and for reasons 
therefor, assigns as follows: 

1. That the plaintiffs herein, and each of then:, by their 
own allegation in paragraph 1 of their verified Bill, state 
that thev “bring this suit in their own right and in behalf 
of all other depositors of the Accomack Banking Company, 
Inc.” 

2. That as such they and each of them did, on, to wit, the 

20th dav of December, 1933, institute an identical action in 
» * 

the Circuit Court of Accomac County, State of, Virginia, 
wherein this respondent and the Metompkin Banx & Trust 
Company, as Receiver, were made parties defendant; and 


this respondent is informed and believes, and therefore 
avers, that said last mentioned proceeding has since been 
voluntarily dismissed upon the praecipe of counsel rep¬ 
resenting the plaintiffs therein. 

3. That bv virtue of the statute in such case made and 
provided, now extant, in the State of Virginia, the said 
Metompkin Bank & Trust Company, at the instance of the 
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State Corporation Commission of Virginia, on to wit, the 
4th clay of February, 1932, duly qualified as Receiver of 
the Accomack Banking Company, Inc., and as such has 
continued to function, and said appointment is still extant 
and has not been revoked. 

4. That the interests of the plaintiffs herein, if any, are 

such as can only be determined and adjudicated in 
7 an action against the said Metompkin Bank & Trust 
Company, Receiver as aforesaid, and that for the 
purposes of this motion, admitting the truth of the allega¬ 
tions contained in paragraph 11 of the Bill filed herein,— 
the remedy of the plaintiffs herein lies in an application to 
the appropriate and constituted authority in the jurisdic¬ 
tion of the S^ate of Virginia, to compel said Receiver to 
proceed in the premises, or to remove it, and substitute a 
Receiver in its place and stead. 

5. That there exists no comity of jurisdiction herein, nor 
any contractual relation between the plaintiffs and the de¬ 
fendant herein; that by virtue of the corporation laws of 
Virginia, the said Accomack Banking Company, Inc., has 
not lost its corporate entity; and that the allegation of the 
Bill filed herein, to the intendment that the defendant herein 
has been preferred, is one that would lie only in a court of 
original jurisdiction, and therefore has no place in this 
proceeding. 

6. That this Honorable Court is without jurisdiction to 
appoint nn Ancillary Receiver for the said Accomack 
Banking Company, Inc., for that such an appointment con¬ 
templates : 

(a) Application by bona fide creditors within the District 
of Columbia, of the duly qualified Domiciliary Receiver. 

(b) Assets of said corporation located within the Dis¬ 
trict of Columbia, to be administered for the benefit of such 
local petitioning creditors. 

Of the above conditions set forth, neither is in anv wise 
involved in the instant proceeding. 

And for other reasons apparent to the Court, and on the 
face of the record. 

[ C. V. LILLISTOX, 

Bv CHAS. F. SAXFORD 

I • 

Attorney for Defendant. 


C. V. LILLISTOX. 


i 

8 Memorandum of Court 

Filed Julv 16 1935 

******** 

The motion to dismiss is sustained on the ground that the 
plaintiffs, depositors of an insolvent Virginia bank, have 
no right to maintain the action on behalf of the bank with¬ 
out the authorization or approval of the Virginia Court, 
under the jurisdiction of which the affairs of the bank are 
being administered in receivership. 

Under the Virginia statute (Section 4149, Code of 1930) 
the receiver of an insolvent bank, becomes assignee of the 
assets and property with power to prosecute an(| defend in 
its “name ... or in his name as such receiver or other¬ 
wise, in Virginia, or elsewhere, all such suits as may be 
necessary . . . and to appoint such agents or attorneys as 
the Court may approve.” 

The receiver is not, therefore, an ordinary Equity re¬ 
ceiver, but succeeds as assignee to the rights of the insol¬ 
vent bank, with powers such as are vested in a trustee in 
bankruptcy or in a receiver of a national bank appointed 
by the Comptroller of the Currency. In such cases the 
power of the Court or of the Comptroller, and the duty of 
the trustee or receiver are exclusive, except under special 
circumstances. See opinion of the United State^ Court of 
Appeals for the District of Columbia in 0 Connor v 
Rhodes, decided June 29 , 1935 . 

It seems that under the Virginia law, creditors may sue 
in the Virginia Courts in the name of the corporation where 
after demand upon the receiver he refuses to act, the re¬ 
ceiver in such case being made a party to the suit. See 
Anderson v. Bundy, 161 V. 1; Saunders v. Bank, 113 Va. 
656. But this practice, it is thought, is in no way incon¬ 
sistent with the proposition that administration of the af¬ 
fairs of the bank and suits to recover in its name are 

9 under the exclusive control of the Virginia Court 
and its receiver—“If the creditors . . . were per¬ 
mitted to exercise the unrestricted right to sue the debtors 
of an estate, or the stockholders of a corporation, or the 
creditors of an insolvent corporation, it would lead to in¬ 
finite confusion.” Saunders v. Bank, supra p. 664. 

The title to all assets of the Bank, including all rights of 
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action are vested by the Statute in the receiver appointed 
by the Virginia Court; and that Court, through its receiver, 
is in charge of administering all the assets of the bank. The 
bank, its stockholders and creditors, are under the protec¬ 
tion of that Court. Before creditors of the bank are per¬ 
mitted to pursue another creditor of the bank in the courts 
of this District, it is thought they should at least have the 
authorization or approval of the Virginia Court. 


Dated July 16, 1935 


JOSEPH W COX 

Justice 


Order Dismissing Bill 
Filed April 1- 1936 

******** 

This cause came on to be heard upon the motion of the 
defendant to dismiss the Bill and was argued bv counsel 
for the respective parties and submitted to the Court; and 
the memorandum opinion of the Court having been filed 
herein; 

It is this 1st day of April, A.D., 1936, ordered that the 
Bill be and the same is hereby dismissed with costs against 
the plaintiffs. 

Bv the court: 

•r 

, JOSEPH W COX 

Justice. 

From the foregoing order dismissing the bill the 
10 plaintiffs, W. R. Lewis, J. A. Middleton, G. W. Bun- 
dick and Gillie H. Young note an appeal in open 
court to the United States Court of Appeals for the District 
of Columbia, and the cost undertaking on appeal is hereby 
fixed at $100.00, or in lieu thereof a cash deposit of $25.00. 

JOSEPH W COX 

Justice. 


APRIL 2, 1936. 


Memorandum 


$25.00 deposited in lieu of bond on appeal. 
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Assignment of Errors 
Filed April 2, 1936 


# 


* 




Now come the plaintiffs and file this, their assignment of 
errors: 

1. The Court erred in sustaining the motion of defendant, 
C. V. Lilliston, to dismiss the bill of complaint. 

2. The Court erred in refusing to allow the plaintiffs to 
sue in the District of Columbia without first obtaining 
leave of the Circuit Court of Accomac County, Virginia. 

3. The Court erred in holding that the administration of 
the affairs of the Accomac Banking Company, Inc., and 
suits to recover in its name are under such exclusive con¬ 
trol of the Circuit Court of Accomac County and of its re¬ 
ceiver that creditors may not sue in a foreign jurisdiction 
without leave of that court, although the receiver had re¬ 
fused to bring the suit. 

11 4. The Court erred in entering the ordej* of April 

1, 1936. 

CHRISTOPHER B. GARNETT 
Attorney for PI 

Service of a copy of the foregoing assignment 
accepted this 2nd day of April, 1936. 

CHAS. F. SANFORD 
Attorney for Defendant. 


g intiffs. 
of errors 


Designation of Record 
Filed April 2- 1936 


■* 


4 * 




* 


urt of the 
record on 


The plaintiffs, having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum 
bia, hereby requests the Clerk of the Supreme Co 
District of Columbia to prepare a transcript of 
appeal and include therein the following: 

1. Bill of complaint, with a memorandum of the date of 
filing. 

2. Motion of the defendant to dismiss the bill of complaint, 
with a memorandum of the date of filing. 

3. Memorandum opinion of July 16, 1935 of Justice Cox 
sustaining the motion to dismiss. 
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4. Order of, April 1, 1936 dismissing the bill of complaint, 
including notation of appeal and order fixing cost bond or 
cash deposit on appeal. 

5. Memorandum of deposit in lieu of bond on appeal. 

6. Assignment of errors. 

12 7. This designation. 

CHRISTOPHER B. GARNETT, 

! Attorney for Plaintiffs. 

Service of $ copy of the foregoing designation of record 
accepted this 2nd day of April, 1936. 

i CHAS. F. SANFORD 

, Attorney for Defendant. 


13 Supreipe Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made a part of this 
transcript, in .cause No. 5S276 in Equity, wherein W. R. 
Lewis et al are Plaintiffs and C. V. Lilliston is Defendant, 
as the same remains upon the files and of record in said 
Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the Citv of Wash- 
ington, in said District, this 25th day of Mav, 1936. 

[Seal Supreme Court of the District of Columbia. 1 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. D. COFLIN, 
i Assistant Clerk. 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6471. W. R. Lewis et al., Appellants, vs. C. V. 
Lilliston. United States Court of Appeals for the District 
of Columbia. Filed Jun. 1, 1936. Moncure Burke, Clerk. 
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IN THE 

Untteb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1936. 

No. 6741. 


W. R. Lewis, J. A. Middleton, C. W. Bundick, and 
Gillie H. Young, Appellants, 

v. 

C. V. Lilliston, Appellee. 

BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF THE CASE. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia dismissing a bill (R. 
1) filed on behalf of the plaintiffs praying that fhe sum 
of two thousand four hundred and fifty dollars ($2,- 
450.00) withdrawn by the defendant while cashier of 
the Accomack Banking Company, Inc., immediately 
prior to its insolvency, be declared an unlawful pref- 
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erence, that, an ancillary receiver be appointed to col¬ 
lect said amount, and that the defendant be required 
to pay over said amount with interest to such ancillary 
receiver. 

The defendant filed a motion to dismiss (R. 5) the 
bill of complaint, and the case was heard on the bill 
and motion to dismiss. The defendant’s motion to dis¬ 
miss was sustained on July 16, 1935, in a memorandum 
opinion by justice Cox (R. 7). The order dismissing 
the bill of complaint was entered on April 1, 1936, and 
from this order the plaintiffs noted an appeal in open 
court (R. S). 

The essential facts, which are admitted bv the motion 
to dismiss, ajnd which are set out in the bill of com¬ 
plaint (R. 1), are as follows: 

The plaintiffs, residents of Virginia, bring the suit 
in their own right and on behalf of all other creditors 
and depositors of the Accomack Banking Company, 
Inc. (R. 1), against the defendant, now a resident of 
the District of Columbia, who is sued in his own right 

(R. 2). 

The Accomack Banking Company, Inc., was char¬ 
tered under the laws of Virginia and conducted a gen¬ 
eral banking business, soliciting and receiving deposits 
down to December 21, 1931, when, as a result of its in¬ 
solvent condition, it was forced to suspend business 
and close its doors, and on that date the Circuit Court 
of Accomac County appointed the Metompkin Bank <& 
Trust Company receiver for the said Banking Com¬ 
pany, under Section 4149 (52) of the Virginia Code of 
1930. Said Trust Company is now engaged in winding 
up the affairs,of said Banking Company under the di¬ 
rection of the Circuit Court of Accomac County (R. 2). 

The defendant was on the date of the suspension of 
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the bank, and had been for a long time priorj thereto, 
assistant cashier of said Accomack Banking Company, 
and by virtue of his' office lie had acquired a superior 
knowledge of the financial condition and affairs of said 
Company. The defendant also kept an account with 
the Accomack Banking Company, and on the date of 
the suspension he had on deposit a sum in excess of 
twenty-five hundred dollars ($2500.00) (R. 2). 

As a result of his superior knowledge the defendant 
was fully aware of the bank’s insolvencv, and in order 
to obtain an unlawful preference, he withdrew the sum 
of two thousand four hundred and fifty dollars ($2,- 
450.00) on December 21, 1931, the same day on which 
the bank suspended payment. Plaintiffs allege that it 
would be highly unjust to permit the defendant to use 
his position of confidence and trust to the prejudice of 
the other depositors and creditors, and that che with¬ 
drawal of his deposit constitutes an unlawful prefer¬ 
ence which should be set aside and returned t^> the said 
receiver or some other person authorized to cjollect the 
assets of the said bank (R. 2, 3). 

Plaintiffs are creditors of the said Banking Com¬ 
pany, having had on deposit therein at the time of the 
suspension large sums of money. They are, jherefore, 
directlv interested in having all assets of the bank re- 
duced to its possession and distributed. Plaintiffs re¬ 
peatedly called upon the receiver, the said M[etompkin 
Bank & Trust Company, to bring this suit, but the said 
receiver steadily refused to do so (R. 3). Hence it 
became necessary for the depositors to exercise their 
right to bring suit after the receiver had refused to do 
so, and, the defendant having removed from Accomac 
County and come to Washington, D. C. (ijl. 2), the 
plaintiffs instituted their suit in the Supreme Court of 
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the District of Columbia. The said receiver could not 
be joined as a party defendant because it was impos¬ 
sible to serve it with process in the District of Colum¬ 
bia. 

Thereupon the defendant moved to dismiss (R. 5) 
the bill of complaint, for the following reasons: 

(1) The plaintiffs show that they brought the suit in 
their own right and in behalf of the other depositors of 
the Accomack Banking Company (R. 5). 

(2) The plaintiffs previously instituted an identical 
action in thei Circuit Court of Accomac County, in 
which receiver was made a party defendant, but this 
action was voluntarily dismissed by the plaintiffs (R. 
5). 

(3) The Metompkin Bank & Trust Company was duly 
appointed receiver, and this appointment has not been 
revoked (R. 5, G). 

(4) The interests of the plaintiffs can only be deter¬ 
mined in an action against the receiver, and their rem¬ 
edy lies in an application to the appropriate authority 
in Virginia to compel it to proceed in the premises to 
remove it (R. 6). 

(5) There is no comity of jurisdiction here, nor any 
contractual relation between the plaintiffs and the de¬ 
fendant ; the Accomack Banking Company has not lost 
its corporate entity; the allegation in the bill that the 
defendant has been preferred would lie only in a court 
of original jurisdiction (R. 6). 

(6) The Supreme Court of the District of Columbia 
is without jurisdiction to appoint an ancillary receiver, 
for such an appointment contemplates (a) application 


by bona fide creditors within the District of Columbia 
or the duly qualified domiciliary receiver, and (b) as¬ 
sets of the bank located in the District of Columbia to 
be administered for the benefit of such local petition¬ 
ing creditors (R. 6). 

The case was heard on Bill and motion to dismiss 
before Justice Cox, who sustained the motioi| to dis¬ 
miss (R. 7, 8). His memorandum opinion is a part of 
the record on this appeal. Briefly stated, the Court 
held that under the Virginia Code (Sec. 4149 (52)) the 
receiver is not an ordinary equity receiver but suc¬ 
ceeds as assignee to the rights of the bank; that his 
duties are exclusive; that in Virginia creditors may 
sue after the receiver refuses, but this is not [inconsis¬ 
tent with the proposition that suits are unde]* the ex¬ 
clusive control of the Virginia Court and its receiver; 
and that, before creditors can sue in the District of 
Columbia, they must have the approval of the Vir¬ 
ginia court. 

The order dismissing the bill was entered on April 
1, 1936 (R. 8), and the plaintiffs noted an appeal in 
open court (R. 8). The appeal has been perfected and 
the case is now before this Honorable Court. 

ASSIGNMENTS OF ERROR. 

The plaintiffs allege that the Court below committed 
the following errors (R. 9): 

(1) The Court erred in sustaining the motion to 
dismiss. 

(2) The Court erred in refusing to permit plaintiffs 
to sue in the District of Columbia without lobtaining 
leave from the Circuit Court of Accomac CcJunty. 
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(3) The Court erred in holding that the administra¬ 
tion of the affairs of the Accomack Banking Company 
and suits to recover in its name are under such exclu¬ 
sive control of the Circuit Court of Accomac County 
and its Receiver that creditors mav not sue in a foreign 
jurisdiction without leave of that court, although the 
receiver had refused to bring the suit. 

(4) The Court erred in entering the order of April 
1, 1936. 


ARGUMENT. 

1. The defendant, being an officer of the Accomack 
Banking Company, in withdrawing his own funds on 
the date of the insolvency of the bank, was presump¬ 
tively guilty of fraud and obtained an unlawful prefer¬ 
ence which he must restore. 

Thus in Beach v. Miller , 130 Ill. 162, 17 Am. St. Rep. 
291, the Supreme Court of Illinois, quoting from Mora - 
wetz on Corporations, declared: 

“Accordingly, it has been held * * * that they 
(the directors) cannot give away the company’s 
property gratuitously, or sell it at a sacrifice in 
the interest of others, even with the consent of the 
stockholders; and if themselves creditors, they 
cannot receive any advantage or preference in the 
payment of their claims at the expense of the other 
creditors.” 

In the annotations to this case at 17 Am. St. R-ep. 
307, it is stated: 

“The right of a director to exact payment of a 
debt due him from the corporation must not be so 
exercised as to give him a preference over its 
other creditors, and if so exercised, the preference 
will be set aside: Hopkim’s Appeal , 90 Pa. St. 69; 
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Lewis v. Lilliston 


The ground upon which the Court sus¬ 
tained the motion to dismiss was that an 
the receiver of the bank was a statutory 
receiver and as title to all the assets 
of the bank including all rights of action 
were vested by the statute in the receiver 
aooointed b'~ the Virginia Court, creditors 
of the bank were not permitted to piirsue 
another creditor of the bank outside of 
the Sta.te of Virginia without the apnroval 
of the Virginia Court. m he court in its 
opinion recognizes that in Virginia as in 
the District of Columbia, creditors may sue 
in the name of the corporation to recover 
an illegal preference where, after demand 
upon the receiver, he refuses to a.ct, cit¬ 
ing Anderson v. Bundy , 160 Va. 1. To the 
same effect, 0 1 Connor v. Rhodes. 65 Ann. D. 

C. 21, 79 Fee'! (2d) 146; affirmed in Uni ted 
States Shinning Board Merchant Fleeti Corpora ¬ 
tion v . Rhodes . 297 U. S. 33 3, SO L. ed.733. 
See also Rx-oarte Chetwood , 165 IT. S. 443, 

41 L. ed. 782. 


But the Court below further holds as 
follows (R.8): 

"Before the creditors of the bank 
are permitted to sue another creditor 
of the bank in the courts of this juris¬ 
diction, it is thought that they should 
at least have the authorization or ap¬ 
proval of the Virginia Court." j 


It is perfectly well established thet 
a statutory receiver who is in possession, 
as quasi assignee for creditors, of the 
assets of an insolvent bank mav sue ■{n the 


courts in the jurisdiction in which he is 
uooointed and also in the courts of foreign 


jurisdictions. Bernheimer v. Converse , 206 
U. S. 516, 51 L. ed. 1163. ".~~ 




L^wis v. Lilliston 


In Phil I ins v. !"oel Construction Company , 
49 App. D. C. 379, 266 Fed. 603, Mr. Justice 
Siddons, Acting Associate Justice, used the 
following language (49 Aop. D. C. 383): 

M The appellants place much 
reliance on the rule laid down 
in Booth v. Clark, 17 How. 322, 

15 L. ed. 164, end Clark v. Clark, 

17 How. 315, 15 L. ed. 77, although 
conceding than the rule has been 
modified in certain respects, and 
now recognizes the right of statu ¬ 
tory receivers to sue in foreign 
courts without leave by such courts 
or by the courts which appoint them , 
and they point out that they are 
statutory receivers, and therefore 
not within the rule of the Supreme 
Court in the cited cases, which 
denied the right of a receiver ap¬ 
pointed in a .judgment creditor’s 
suit in the state of Few York to 
a fund in the treasury of the United 
States as against the claims of a 
Massachusetts judgment creditor and 
others, suing in the courts of the 
District of Columbia to subject such 
fund to the payment of their claims— 
this uoon the ground that the Dis¬ 
trict Courts could not recognise the 
claims of a receiver appointed with¬ 
out the District.” (Emphasis supplied). 


If statutory receivers havs the power 
to sue in foreign courts without leave by 
such courts or by the courts which appointed 
them, and such receivers, though recuested, 
refuse to fulfil their duties to the cre¬ 
ditors whom they represent, is there any 
reason why the creditors should be required 
to secure the consent of the court before 
bringing their suit in a foreign jurisdic¬ 
tion? 


See Michelsen v. Penney, 10 Fed. Suop. 537. 



1920 H. St. N. W. 
Washington, D. C. 
September 16, 1936. 

i ' 

The Honorable, The Chief Justice 
And Associate Justices of the 
United States Court of Appeals 
For the District of Columbia, 

Washington, D. C. 

He: Lewis et al vs Lilliston 
i # 6741 

Sirs: 

i 

As appellee in the above entitled cause I am advised that my 
brief should be filed on or before the 25th day of September, 

1936. I obtained counsel to represent me in this matter in 
the court below and on July 16th, 1936 Mr. Justice Cox filed 
a memorandum opinion sustaining my motion to dismiss. 

I do not feel that I am financially able to stand the cost 
of procuring counsel for the purpose of preparing briefs, 
the printing of the same and the oral argument before your court. 
However, I have a real interest at stake in this case and 
feel that the decision of the lower court correctly states 
the position in this matter and that the motion to dismiss 
should be sustained. 
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Smith v. Putnam, 61 N. H. 632; Adams v. Kehlor 
Mining Co., 35 Fed. Rep. 433. Directors of an in¬ 
solvent corporation are trustees of its funds and 
property, for the creditors as well as for the cor¬ 
poration and its stockholders, and are bound to 
apply such funds pro rata to the payment of the 
corporate debts, and not use them to pay their 
own debts or to exonerate themselves to the injury 
of their creditors, Richards v. New Hampshire 
Ins. Co., 43 N. H. 263. If a corporation is in¬ 
solvent, and its directors, or some of them, are 
among 1 its creditors, every device resorted to for 
the purpose of giving them a preference over its 
other creditors is fraudulent and void ^s against 
them. * * *” 

In Swentzel v. Penn Bank, 147 Pa. St. 140, 23 Atl. 
405, 30 Am. St. Rep. 718, one of the questions involved 
was the right of a director to draw out of an insolvent 
bank, on the day it closed, the deposit owned by his 
firm. It was held that this money must be restored, 
since the director acted upon information acquired by 
his confidential relationship to the bank. 

The same result was reached in Corbin v. j$lumford, 
148 Fed. 37, wherein a bank teller withdrew his de¬ 
posit shortly before the bank closed its doors. The 
court treated the withdrawal as an unlawful prefer¬ 
ence and as a constructive fraud and it overruled the 
teller’s demurrer to the receiver’s bill to have the 
preference set aside. 

See also Corn v. Skillern, 75 Ark. 148, wherein the 
court declared that withdrawals by creditors with 
knowledge of a bank’s insolvency were “fraudulent 
and void”; Lamb v. Laughlin, 25 W. Ya. 300, where 
the Supreme Court of Appeals of West Virginia 
unanimously agreed that “if a creditor with knowl¬ 
edge of the insolvency of an institution malle an ar- 
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rangement with the acting cashier, by which a check 
was to be paid not in the ordinary course of business 
but was to be held by him until sufficient money was 
deposited in bank to pay it, which arrangement was 
carried out *,* * such agreement was fraudulent, and 
the money thus drawn out by a depositor a court of 
equity would,compel to be returned;’' Lamb v. Cecil, 
28 W. Va. 653; Lamb v. Parnell 28 W. Va. 663; Bene- 
durn v. Citizens Bank, 72 W. Va. 124, 78 S. E. 656, 
where the court held that an officer is liable for with¬ 
drawal from an insolvent bank, after knowledge of its 
insolvency, of deposits made and controlled by him, 
whether or not he is the sole owner; Slack v. North¬ 
western National Bank, 103 Wis. 57, 74 Am. St. Hep. 
841, wherein it was declared that “when a corporation 
is insolvent and has ceased to be a going concern, and 
its officers know, or ought to know, that suspension is 
impending, then such officers are so far trustees that 
they may not transfer corporate property to them¬ 
selves in payment of debts due them, and that such a 
transfer constitutes a fraud in law”; Fitzpatrick v. 
McGregory, 133 Ga. 332, 65 S. E. 859; McGregor v. 
Battles , 128 Ga. 577, 58 S. E. 28; Andrew v. Kelly, 245 
N. W. 755, 84 A. L. R. 1493 (Iowa); and Jaynes Clark 
Co. v. Colton, 91 Md. 195, 46 Atl. 386. 

A number of states and the Federal Government 
now have statutes which make payments void or void¬ 
able which are made with knowledge of insolvency 
Under these statutes a recovery may of course be had. 
See Isaacs v. Stock, 66 Fed. (2d) 928; Synith v. Bald- 
win, 69 Fed. (2d) 390, 63 App. D. C. 72; National 
Security Bank v. Price , 22 Fed. 697, aff’d 129 U. S. 
223, 32 L. ed. 682; American Surety Co. v. Jackson. 
24 Fed. (2d) 768; and First National Bayik & Trust 
Co. v. Mayining, 116 Conn. 335, 164 Atl. 881. 
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These statutes are declaratory of the common law 
as outlined in the preceding cases. 

2. A cause of action against the defendant vested 
in the receiver, and this cause of action is enforceable 
in Virginia or in courts of foreign jurisdictions. In 
suing in a foreign jurisdiction he does not need to 
obtain the permission of the court which appointed 
him. 

It will be noted that the receiver is a statutory re¬ 
ceiver, with express power to sue in Virginia! and else¬ 
where. Sec. 4149 (52) of the Virginia Code of 1930 
provides as follows: 

‘ ‘ Such receiver shall be and become assignee of 
the assets and property of any such bank or trust 
company, with power to prosecute and defend, in 
the name of the bank or trust company or in his 
name as such receiver or otherwise, in Virginia 
or elsewhere, all such suits as may be necessary 
for the purposes aforesaid, and to appoint such 
agents or attorneys for any such purposes as the 
court may approve.” 

This statute can leave no doubt of the receiver’s 
ability to sue in Virginia. 

v C 1 

There can also be no doubt of his ability to sue in 
a foreign jurisdiction. Virginia Code, supra j Fletcher, 
Encyclopedia of Corporations, (Permanent ed.) Vol. 
16, p. 425; Bernheimer v. Converse, 206 U. S. 516, 51 
L. ed. 1163; Converse v. Hamilton, 224 IT. S. 243, 56 L. 
ed. 749; Good v. Derr, 46 Fed. (2d) 411. 

The Statute expressly makes the receiver an as¬ 
signee of the bank’s assets and property, and em¬ 
powers him to sue in Virginia and elsewhere . 

Fletcher in his Cyclopedia says (Vol. 16, p. 425): 

“This right (to sue in a foreign jurisdiction) 
depends entirely upon whether or not tne statute 
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gives him the power. What is a sufficient power 
for this purpose has been well settled as being a 
title to the property vested in the receiver as as¬ 
signee or as statutory successor of the insolvent 
corporation. Accordingly, a statutory receiver 
who is a quasi-assignee and authorized to sue by 
the statute can sue in another state, and a denial 
of the right to sue on a cause of action created by 
statute in the home state is a violation of the full 
faith and credit clause of the Federal Constitu¬ 
tion, where not within anv of the ^well-recognized 
exceptions to the operation of such clause.’’ 

In Bernheimer v. Converse, supra , the Supreme 
Court in allowing a statutorv receiver to sue stock- 
holders in another state declared (supra, p. 534,): 

“ In this case the statute confers the right upon 
the receiver, as quasi-assignee, and representative 
of the creditors, and, as such, vested with the 
authoritv to maintain an action. In such case we 
think the receiver may sue in a foreign jurisdic¬ 
tion.” 

See also Converse v. Hamilton, supra, wherein the 
Supreme Court held that the refusal of Wisconsin 
Courts to permit a statutory receiver appointed in 
Minnesota to sue denied the full faith and credit of 
the laws of Minnesota. 

To the same effect are the cases of Good v. Derr y 
46 Fed. (2d) 411; Hopkins v. Lancaster, 254 Fed. 190; 
Phillips v. Noel { Construction Co., 266 Fed. 603; Strout 
v. United Shoe .Machinery Co. 195 Fed. 313; Bullock v. 
Oliver , 155 Ga. 151, 116 S. E. 293; Howarth v. Angle, 
162 N. Y. 179, 56 N. E. 489; Hoivarth v. Lombard , 175 
Mass. 570, 56 N. E. 888. 

These cases show definitely that the Metompkin 
Bank and Trust Company might have sued this de- 


fendant in this jurisdiction. In doing so it would not 
have needed to obtain the permission of fhe court 
which appointed it. Phillips v. Noel Construction Co., 
266 Fed. 603, 608, ■ 3 7f;> - 

3. If the receiver refuses to sue, the depositors and 
creditors can sue to enforce the bank’s rights. Such 
action may be brought not only in the jurisdiction of 
the court which appointed the receiver, but salso in a 
foreign jurisdiction. In such latter case the receiver 
need not be joined. 

The right of a creditor of a bank to sue in behalf of 
himself and other creditors after the receiver has re¬ 


fused to sue, or where demand upon him to 
be a vain thing, has been recognized by the 
Court of the United States. United States 


due would 
Supreme 
! Shipping 


Board Merchant Fleet Corp. v. Rhodes, 2f)7 U. S. 


383, 80 L. ed. (Adv. Op.) 557; Ex parte dhetwood, 


165 U. S. 443, 41 L. ed. 782. In the former case the 
Supreme Court upheld the decision of the Court of 
Appeals for the District of Columbia in O'Connor v. 
Rhodes, 79 Fed. (2d) 146, .... App. D. C. .. ., and 
ruled that a creditor of an insolvent national bank 
could sue to recover amounts paid to the 'Merchant 
Fleet Corporation and the Comptroller of the Cur¬ 
rency even without making demand upon the receiver 
to sue. The rule, as the Supreme Court statep, is that 
ordinarily a creditor cannot sue until demand upon the 
receiver has been made and refused, but thaf demand 
upon the receiver need not be made where it would 
in effect be asking him to sue himself. 

Ex Parte Chetwood, supra, involved a suit bv a cred¬ 
itor of an insolvent national bank against the officers 
and directors for breaches of trust. In holding that 







the creditor was a proper party to sue, the Supreme 
Court said (p. 457): 

“As neither the bank’s officers or directors, nor 
the receiver, nor the comptroller, would, on de¬ 
mand, bring suit, Ohetwood’s suit, on behalf of 
himself and other stockholders of the California 
National Bank of San Francisco to recover judg¬ 
ment in the bank’s favor for the alleged wrongful 
acts of the managing agents of the corporation, 
must be assumed, on this record, to have been 
properly instituted. ” 

The doctrine that a creditor may sue when the re- 

i ** 

ceiver refuses has also been recognized by this Court. 
O'Connor v. Rhodes, supra. In delivering the opinion 
in this case Mr. Justice Groner declared (79 Fed. (2d) 
146, 149): 

“* * * as a rule, a stockholder’s or creditor’s 
suit cannot be maintained until demand has been 
made upon the receiver. * * *” (Italics supplied). 

In the same decision this Court, while recognizing 
that for some purposes the right of the receiver to 
enforce the collection of claims is exclusive, stated 
(79 Fed. (2d) 146, 148): 

“To sav that in everv case the rule of exclusive 
power in the receiver is positive and admits of no 
exception, would be to sacrifice substantial rights 
to matters of form. That is not the purpose for 
which courts are constituted.” 

The principle that a creditor of an insolvent bank 
mav sue to recover bank assets when the receiver re- 
fuses to do so, likewise prevails in other jurisdictions. 
Ackerman v. Halsey, 37 N. J. Eq. 356; Brinckerhoff v. 
Bostwick, 88 N. Y. 52; Gores v. Field, 109 Wis. 408, 84 
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N. W. 867; Ellis v. II. P. Gates Mercantile Co., 103 
Miss. 560, 60 So. 649. 

In Ackerman v. Halsey the rule is concisely but well 
expressed as follows: 


“ * ■" the liability is to the corporation in the 

first instance, where the corporation is capable of 
acting; but it' it refuses to do so, then a person ag¬ 
grieved may bring the suit. If the corporation be 
insolvent and its affairs in the hands of a receiver, 
he mav maintain the litigation. If he refuses or is 
himself involved, a person aggrieved may sue.” 

The court held in effect that a creditor was i\ “person 
aggrieved” and so overruled the demurrer to the credi¬ 
tor’s bill. 

Specifically, the same rule obtains in Virginia, home 
of the Accomack Banking Company and of the receiv¬ 
ership proceedings. Anderson v. Bundy, 161 Va. 1, 171 
S. E. 501; Saunders v. Bank, 113 Va. 656, 75 S. E. 94. 
In the Anderson case the Supreme Court of Appeals 
of Virginia used the following language: 


“It is everywhere conceded that a receiver can 
recover where there has been a want of ordinarv 
care. He represents every interest. If he refuses 
to sue, creditors are subrogated to his rights and 
may. There is no good reason why they should 
not lie permitted to succeed to all of his, rights.” 
(Italics supplied.) 


All of the above cases, it is admitted, were brought 
by the creditors in the jurisdiction of the receivership. 
There remains to be considered the proposition that 
creditors mav follow a preferred and fraudulent cash- 
ier into a foreign jurisdiction and there sue. We sub¬ 
mit that this proposition is thoroughly established by 
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the recent case of Michelsen v. Penney, 10 Fed. Supp. 
537, decided by the United States District Court for the 
Southern District of New York on July IS, 1934. That 
case is so nearly parallel to the instant appeal, and is 
such strong authority for the proposition herein con¬ 
tended for, that it will be reviewed at length. 

The bill in the Michelsen case was brought bv three 
plaintiffs, two of them depositors in the City National 
Bank in Miapii, Florida, and the third the president of 
a corporation which was a depositor. It was brought 
by the plaintiffs in their own rights, also as assignees 
of certain other named depositors, and also in behalf 
of all other depositors. The bank closed its doors on 
December 22, 1930, and one Spurway was appointed 
receiver. Demand was made upon the receiver to bring 
suit against the defendant, but he refused. The plain¬ 
tiffs then followed the defendant out of Florida and 
into New York, and there brought suit, alleging, among 
other things, that the defendant was a director of the 
bank and caused preferences to be given to himself, 
well knowing at the time that the bank was insolvent. 

In deciding that a cause of action accrued to the 
plaintiffs, the court declared (p. 539): 


“The creditors of a failed bank are the restuis 


que trust of the receiver and may maintain suit 


to enforce the bank's rights, including the right to 
claim daipages due to neglect of the directors, on 
refusal of the receiver to take action. The dam¬ 


age done bv a director's misfeasance or nonfea- 
sance is damage to the bank and i< generally made 
the subject matter of litigation in a suit brought 
bv the bank or its receiver ‘ The damage to 

* I v 

depositors, is indirect only, and it is generally rec¬ 
ognized that for such matters a depositor has no 
direct and individual right of action against a di- 
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rector. 


On the other hand, depositors may 


maintain a suit in equity, in the nature q 
tor’s bill, to press the claims of the fa 
against directors at fault where the rec 
dines to sue. Such a suit is always in e 
is in behalf of all depositors and credi 
larly situated. The present suit, in this 
it, is properly brought by the plaintiffs in 
all other depositors, and the bill, althorj 
what ^artificially framed, states a cause 
cognizable in a court of equity.” 


f a credi¬ 
ted bank 
eiver de- 
fruity and 
ors simi- 
aspect of 
behalf of 
gh some- 
of action 


In the present case note has been taken o 
that the receiver of the Accomack Banking 
has not been made a party defendant. It was 
impossible to join this receiver, inasmuch < 
corporation incapable of being served in this 
tion. The failure to join the receiver, howe\ 
fatal. The same objection was raised in Mic 
Penney, and the court disposed of it as fellows (p. 
539): 


“The failure to join the receiver as a defendant 


is not necessarilv fatal: it mav be that 
be served in this district.” 


the fact 
Company 
obviously 
s it is a 
jurisdic- 
er, is not 
h e.lsen v. 


It is submitted that the foregoing autlioi 
roughly establish the main proposition cont(? 
in this brief, namely, that depositors of the 
Accomack Banking Company may sue in th|e 
of Columbia to recover a preference unlawf 
from the assets of the bank by its assistant 
a time when he knew that the bank was aboijt 
its doors. 

That such depositors may sue in the jurisd 
the receivership cannot be doubted. It is settled 
cisions of the Supreme Court of the United St 
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nded for 
insolvent 
District 
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ic cannot 
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to close 


iction of 
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Court of Appeals for the District of Columbia, the Su¬ 
preme Court of Appeals of Virginia, and the courts of 
other jurisdictions. 

It has also been decided that the fact that the de¬ 
fendant has removed himself from the jurisdiction is 
no obstacle to the present action. There could be no 
authority more closely in point with the instant case, 
both as to facts and as to the soundness of its law, than 
Michel sen v. Penney. It is respectfully submitted that 
both reason and precedent are conclusive against the 
right of a fraudulent cashier to remove himself from 
the jurisdiction and, by remaining away, defeat forever 
the just claims of the bona fide creditors of the Acco¬ 
mack Banking Company. 

4. The plaintiff's suit was properly brought in 
equity. 

Every case cited under Point 4 was instituted bv a 
bill in equity., In at least three of them (Ackerman v. 
Halsey, 37 N., J. Eq. 356; Brinckerhoff v. Bostwick , 88 
N. Y. 52; Michelsen v. Penney, 10 Fed. Supp. 537) the 
court specifically stated that the creditors had a rem¬ 
edy in equity. As the federal court said in Michelsen 
v. Penney, supra: 

“The creditors of a failed bank are the cestuis 
que trust of the receiver and may maintain suit to 
enforce the bank’s rights, including the right to 
claim damages due to neglect of the directors, or 
refusal of the receiver to take action * * de¬ 

positors may maintain a suit in equity, in the na¬ 
ture of a creditor’s bill, to press the claims of the 
failed bank against directors at fault where the 
receiver declines to sue.” 

5. It is submitted that it was error for the court below 
to require authorization or approval from the Circuit 
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Court of Accomac County for these plaintijffs to sue 

on has no 
rts of an- 
1322, 15 L. 


in this jurisdiction. A court of one jurisdict 
power to authorize a party to sue in the couj 
other jurisdiction. Booth v. Clark, 17 How. 
ed. 164; Great Western Mining & Manufacturing Co. v. 
Harris, 198 U. S. 561, 49 L. ed. 1163. 

In Booth v. Clark a chancery receiver appointed in 
New York state was attempting to sue in the District 
of Columbia to recover assets belonging to a debtor. 
He was not a statutory receiver. The Suprefne Court 
refused to permit the suit, saying: 

“He has no extraterritorial power of (jfficial ac 


tion: none which the court appointing hin\ 
fer, with authority to enable him to go ii 
eign jurisdiction to take possession of the) 
property. * * (Italics supplied.) 

Hale v. Allinson , 188 U. S’. 56, 47 L. ed. 38 


can can¬ 
to a for- 
debtor’s 
See also 
0 . 


The case of Great Western Mining & Manufacturing 
Co., supra, involved a similar question. A chancery 
receiver appointed in Kentucky attempted to sue in 
Vermont to recover assets of an insolvent corporation. 
The receiver was appointed by the Kentucky c^urt, and 
title to the assets of the corporation did not vest in 
him. The Supreme Court pointed out that he could sue 
in Kentucky, only because authorized by the court, and 
added that leave of the Kentucky court would avail him 
nothing when he tried to sue in another state: 

“As to the power of the court to authorize the 
receiver to sue, we think this is ruled by Booth v. 
Clark, (supra). * * * In that case it \tas held 

that a receiver is an officer of the court which ap¬ 
points him, and, in the absence of some conveyance 
or statute vesting the property of the debtor in 
him, he cannot sue in courts of a foreign ;urisdic- 
tion upon the order of the court which appointed 
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him, to recover the property of the debtor. " * * 
If the powers of a chancery receiver in the Fed¬ 
eral courts should be extended so as to authorize 
suits beyond the jurisdiction of the court appoint¬ 
ing him, to recover property in foreign jurisdic¬ 
tions, such enlargement of authoritv should come 
from legislative, and not judicial action.” 

See also, Keatley v. Furry, 226 U. S. 399, 57 L. ed. 
273; Sterrett v. Second Nat'l. Bank, 248 U. S. 73, 63 
L. ed. 135; Abm. S. Lee & Depew v. Fisheries Products 
Co., 9 Fed. (2d) 235; Good v. Derr, 46 Fed. (2d) 411. 

From the above it seems obvious that a court of one 
jurisdiction can neither enlarge nor diminish the right 
of residents in that jurisdiction to sue elsewhere. If 
they have such right the court cannot take it away; if 
they have not, the court cannot confer it upon them. 
In this case the plaintiffs could have brought this ac¬ 
tion in Accomac County if defendant could have been 
served therein. Having such right there, they have a 
like right initlie District of Columbia, and the Circuit 
Court of Accomac Countv cannot destrov such right bv 
withholding authoritv to sue or otherwise. 

6. The defendant in its motion to dismiss raised cer¬ 
tain other points which, although not noticed by the 
court, will here be brieflv considered. All are unton- 
able. 

The first point is that the plaintiffs bring the suit in 
their own right and in behalf of all other depositors 
of the Accomack Banking Company (R. 5). No ground 
of objection is stated by the defendant, but if Point 1 
constitutes ap objection it is believed that it is suffi¬ 
ciently answered by the foregoing portions of this brief 
relating to depositors’ actions after the receiver has 
refused to sue. 
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The second point raises the objection that the same 
plaintiffs instituted an identical action in the Circuit 
Court of Accomac County, but later dismissed it (R. 5). 
This is not a sound objection. If the defendant had 
raised this point by plea of res judicata, it j^vould have 
been necessary to have alleged that the previous suit 
had been dismissed after a hearing on the merits. 
United States v. California Bridge & Construction Co ., 
245 U. S. 337, 62 L. ed. 332. Furthermore, res judicata 
is a defense which must be raised by plea and not by 
motion to dismiss. Stewart v. Masterson, 13jL U. S. 151, 
33 L. ed. 114; E. B. Badger Co. v. Arnold , 282 Fed. 115; 
Owensboro v. Cumberland Telephone £ Telegraph Co ., 
174 Fed. 739. 

The third point, calling attention to the fact that a 
receiver had been appointed for the Accomack Banking 
Company and that said appointment had ncjt been re¬ 
voked (R. 5, 6), is believed to be answered by the fore¬ 
going portions of this brief which refer to the right of 
depositors to maintain an action when the receiver 
has refused. 

The fourth point, that the plaintiff’s remedy lies in 
an application to a constituted authority in \[irginia to 
compel the receiver to proceed, or to remove it and 
substitute another receiver (R. 6), is likewise unten¬ 
able. An action identical with the present action in all 
respects was allowed in Michelsen v. Penney , 10 Fed. 
Supp. 537. 

Point 5 and Point 6, both claiming that i;he plain¬ 
tiff’s remedv lies before the Virginia courts and not 
in this jurisdiction (R. 6), are also believed 
s we red by the case of Michelsen v. Pennc 
Plaintiffs desire to call attention to the fact! 


to be an- 
g, supra. 
that the 


Virginia courts are without jurisdiction of tllie person 
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of the defendant and that any action in that State would 
be subject to that objection and to innumerable delays 
arising therefrom. The courts of the District of Col¬ 
umbia, however, have acquired jurisdiction over the 
defendant, and their remedy is therefore swifter and 
surer than anv remedv which can be had in Virginia. 

CONCLUSION. 

Plaintiffs believe that thev have fullv established 

* * 

their right to maintain this action in this jurisdiction. 

It is clearly shown that the defendant was guilty of 
a fraud when he withdrew his own funds from the 
vaults of his' insolvent bank, thereby preferring him¬ 
self and leaving the other depositors to salvage the 
remaining assets. In doing this the defendant acted 
with a selfish regard to his own interests and a dis¬ 
regard of the rights of others. It is inequitable and 
unjust that his actions should go unnoticed by the 
courts, whether of Virginia or elsewhere. 

Defendant having illegally awarded himself a pref¬ 
erence, and a receiver for his bank having been ap¬ 
pointed, such receiver may clearly sue to recover this 
preference. Such suit need not be confined to Vir¬ 
ginia, but may be brought in any jurisdiction wherein 
the defendant can be served, and wherever brought 
the permission of the Virginia court is not a pre¬ 
requisite. It is only fair and just to the other deposi¬ 
tors that the receiver maintain such action. They, 
cither through ignorance of the bank’s condition or 
loyalty to the bank, have allowed their deposits to re¬ 
main in its vaults, whereas the defendant at the last 
moment, by virtue of his superior knowledge, has 
abandoned the other depositors and diminished the 
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bank’s assets by the amount of his surreptitious with¬ 
drawal. 

So strong are the rights of the other depositors that 
they may maintain the action in their own names when 
the receiver refuses to do so. Like the receiver’s ac¬ 
tion, theirs may be brought either in Virginia or out¬ 
side thereof. Indeed, when the defendant, as here, has 
tied from the state and sought refuge in another juris¬ 
diction, it is altogether just that the depositor^ should 
be allowed to follow him and recover the amount of 
his withdrawal where tliev can find him. That is what 
has been done here. It is submitted that to deny the 
depositors a right to sue in this jurisdiction is to deny 
them their substantial rights as American citizens. 

Finally, plaintiffs feel that their right to su^ in this 
jurisdiction is complete and does not require the sup¬ 
port of any court in Virginia. Virginia courts have 
no control over the courts of the District of Columbia, 
and their authorization to bring suit here car. neither 
add to nor detract from the already existing right of 
the plaintiffs to maintain this action. 

Having shown these things, the plaintiffs Earnestly 
submit that the Supreme Court of the District of 
Columbia erred in sustaining defendant’s motion to 
dismiss, and they ask that that Court’s decree be re¬ 
versed. 

Respectfully submitted, 

Christopher B. Garnett, 
Philip F. Herrick, 
Attorneys for Plaintiffs . 



